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Dear Mr. Theapsons 


| This will serve to supplement ny verbal sermmacathcn 
with you relative to procedure and adoption procesdings where the birth. ,’ 
certificate incicates the offspring 4s a bastard when in fact se » infant. 
wos born of duly married parcntse 1s . ae 


The epecific cortificate in Guceticn indicates the i: 
child was Gann Jonuary 25, 1957. Tho birth certificate doves not dise . 
closa the nimo of the father, although tha other publie records of The 
State of Row Rarpahire indicate that the mother wos married to Mrs | 
Gacnon ond there is no record of a divorce of said parents. In fact, 
as J unierstanid fren you, the nother readily admits that she 4s married 
to Mrs Gugnon preaently and wes for a muxber of yeara prior to tho birth - 
of the child. The further factusl pattern shows that the certificate | 
rves the child's eurnene as that of the moiden nome of the mothers 


The question simply stated As: where two public 
records are 4n conflict with one another, what procedure should be 
used in the Probate Court when petition 4# filed for adoption. In 
other words, chould tho potition be that for the adeption of an ile 
legitinate chiid or a potition for the adeption of a legitinate child. 


The procedure obviously 4s difforent in each dnstance” 
since Af 4t were an iegitinate child, only tho mother would have to . 
rolosso the child for adcption. If it isa locitimate child, both the. 
husbcnd and wife would have to reloaso the child for adeption, Itis ~ 
my wiicratcnaing that a subctantiol amcmt of the other States of the | 
Uricn use a different birth certificate than that adopted in New Lamp 
chirs., Those certificates indicate the husband's and wife's mame if 
tho parents are married, rather thon requesting tho name of the father. 
Since that 4a not the nethod used in this; State a ere Lagacnhn 
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should be used: When the fathor's nome docs not appear on the birth 
certificate and in fact the mother is married, then the signature of 
both hucband and wife must appear on the potition irrespective of \ _ 
whether the mother denies her husband's paternity of the child. The 





reason for this is based upon the strongest presumption 4n American Elie ee 
law which is "that every child born in wedlock 4s presumed to be ee he 
degitimate." fee 7 An. dure, Bastards, 6. 14% Our ow legislature —_—sy. aes 


has affirmed this comon law presumption by adding statutes to dimples yp 
mont this principle of law. | | | ; Se Eg ae 


"Legitimacy of Offsprinz.= Ho ee of divorce shall ae ae 
affect. the legitimacy of a child born or begotten in law tn 
ful matrimony, unless it shall be e9 exprossed in the decree, 
and children born of a marriage ontered into in good faith 
by ‘te parties therote shall be regarded as legitimate a. 

 ohildren and their legitimacy shall not be affected bya ol Sa. wae 
decree of nullity, unless it shall be so expressed inthe = =i; 


The Hew Hospshire Legislature has even gone an far. eee. 







as to says | ae ea an 
“there the parents ef children torn before marriage 
 eftervarde intermerry, and recornize such children ae — 
| their oun, such childron shall be leritimate and shall E 


inherLt equally with their othor children wider the 
Statute of distributione® RSA HTihe | 
. 7 |: 


Our Supreme Court of Naw Hampshire 4n Town of Conran 
Ve 2vetYe 72 Hebe $91, "held that all children begotten while thelr | 
purcnes are living tegother as husband and wife aro legitinate, ani oe 
this presurption earnot ba refuted by thd fact that the wife is guilty =: 
of adultery during the period of naires a - rr ree 
The only method that our law proseribes for rebutting 
the legitimacy of @ child born 4n wedlock 4s throuch court proceedings, 
509 235A 52215. The procedures for bastardleing @ child are spolled out, ie 


ry 


Since the infent is armed with this presumtion of 
logitimacy if born of a married mother, then certainly the more whim ye 
of the mother refusing to state the name of the father on the birth se 
certificate dogs not overcome tho legitimacy of the offspring since i aa 
thia only can be dono at a court of law. | A release for adoption withe 
out the bhurband's approval would csuse a ‘constant cloud on the adopting _ Sette) 


| 
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